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Synopsis

Background: Corporation brought action against
individual based on theories of corporate disregard.
The United States District Court for the Central
Digtrict of California, Consuelo B. Marshall, Chief
Judge, granted summary judgment in favor of
corporation. Individual appealed.

Holdings: The Court of Appeals held that:

[1] issue preclusion did not bar claims of derivative
liability against individual based on theories of
corporate disregard not litigated in state court;

[2] federa law applied; and

[3] district court did not abuse its discretion in
declining to vacate judgment or in declining to

withdraw or amend individual's deemed admissions
for rampant discovery abuse.

Affirmed in part, reversed in part, and remanded.

Mext

West Headnotes (3)

[1] Judgment
&= Matters which were not or could not
have been adjudicated

Under Texas law, even though a Texas
court adjudged that individual was not
the alter ego of various corporations,
issue preclusion did not bar claims
of derivative liability against individual
based on theories of corporate disregard
not litigated.

2] Federal Courts
&= Corporations and associations;
banks and trust companies; securities

Federal law applied in corporation's
diversity action against individual based
upon theories of corporate disregard,
where there was little chance of forum
shopping and there was no inequitable
administration of the laws.

[3] Federal Civil Procedure
&= Failureto respond; sanctions

The district court did not abuse its
discretion in declining to vacate judgment
or in declining to withdraw or amend
individual's deemed admissions because
of the rampant discovery abuse in
the California litigation attributable
to individual, in corporation's action
against individual based upon theories of
corporate disregard.
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Retamco Operating, Inc. v. Carone, 267 Fed.Appx. 625 (2008)
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Appea from the United States District Court for the
Central District of California, Consuelo B. Marshall,
Chief District Judge, Presiding. D.C. No. CV-04—
02997—CBM.

Before: PREGERSON, NOONAN, and TROTT,
Circuit Judges.

Opinion

MEMORANDUM *

Thisdispositionisnot appropriatefor publication
and is not precedent except as provided by 9th
Cir. R. 36-3.

Richard Carone appeals the district court's decision
to grant summary judgment on the issues of liability
and damages in favor of Retamco Operating, Inc. He
appeals also the district court's denial of his post-
judgment motions.

We review de novo adistrict court's decision to grant
summary judgment. Qwest Commc'ns, Inc. v. City of
Berkeley, 433 F.3d 1253, 1256 (9th Cir.2006). We
review for abuse of discretion adistrict court'sdecision
to deny a motion to amend a judgment filed pursuant
to Rule 59(e). McQuillion v. Duncan, 342 F.3d 1012,
1014 (9th Cir.2003).

1. Issue Preclusion

We review de novo the applicability of issue
preclusion. Far Out Prods., Inc. v. Oskar, 247 F.3d
986, 993 (9th Cir.2001). The Full Faith and Credit
statute, 28 U.S.C. § 1738, requires a federa court
to apply a state court judgment to the full and same
extent as the rendering state would apply it. In Texas,
issue preclusion applies when an issue decided in the
first action is actually litigated, essential to the prior
judgment, and identical to an issuein apending action.
Tex. Dep't of Pub. Safety v. Petta, 44 S.W.3d 575, 579
(Tex.2001).

Mext

[1] Retamco's Texas state court complaint pled only
alter ego asatheory of liability, whereasthe complaint
here pleads “sham to perpetrate a fraud” and “illegal
purpose” sufficient to support those theoriesof liability
under Texas “fair notice” pleading standard. See
Horizon/CMS Healthcare Corp. v. Auld, 34 SW.3d

887, 898 (Tex.ZOOO).1 Texas theories of corporate
disregard, “sham to perpetrate a fraud” and “illegal
purpose’, are separate and distinct from alter ego.
Pan E. Exploration Co., v. Hufo Qils, 855 F.2d 1106,
113233 (5th Cir.1988), superseded on other grounds
by TEX. BUS. ORGS.CODE ANN. § 21.223(a)(2)

(Vernon 2007)2; *627 Fid. & Deposit Co. of Md.
v. Commercial Cas. Consultants, Inc., 976 F.2d 272,
274-75 (5th Cir.1992). Thus, although the Texas Court
adjudged that Carone was not the alter ego of various
corporations, issue preclusion does not bar claims of
derivative liability against Carone based on theories of
corporate disregard not litigated: (1) alter ego theory as
toal corporations except Paradigm, Pacific Operators,
and Pacific Texas, and (2) “shamto perpetrate afraud”,
and (3) “illegal purpose” theories as to the rest.

Review of the relevant statute and Texas
Supreme Court precedent demonstrate “sham to
perpetrate a fraud” and “illegal purpose’ are
viable theories in Texas. See Willis v. Donnelly,
199 S.W.3d 262, 272-73 (Tex.2006); TEX. BUS.
ORGS.CODE ANN. § 21.223(a)(2) (Vernon
2007).

Appellant takes issue with the “superceded
on other grounds’ language. However, the
Texas Code did not ater the distinct theories
of corporate disregard, it only limited their
application. S;ee TEX. BUS. ORGS.CODE ANN.
§21.223(a) & (b) (Vernon 2007).

2. Erie Doctrine

[2] In a diversity action we review de novo a
district court's decision to apply federal law. Torre v.
Brickey, 278 F.3d 917, 919 (9th Cir.2002). Under the
Erie doctrine, federa courts apply state substantive
law and federal procedural law unless the outcome-
determinative analysis under the “twin aims of Erie”
dictate a different result. Hanna v. Plumer, 380 U.S.
460, 468, 85 S.Ct. 1136, 14 L.Ed.2d 8 (1965). Given
the facts here, thereis little chance of forum shopping


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0180595801&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0141493501&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0290787901&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0281384701&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0259303101&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0245350401&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0229271801&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0255710201&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008146920&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1256
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008146920&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1256
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003609056&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1014
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003609056&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1014
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001326244&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_993
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001326244&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_993
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1738&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001305427&pubNum=4644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_579
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001305427&pubNum=4644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_579
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000487432&pubNum=4644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_898
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000487432&pubNum=4644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_898
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988114626&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1132
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988114626&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1132
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1077593&cite=TXBOS21.223&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992179440&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_274
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992179440&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_274
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992179440&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_274
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009286619&pubNum=4644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_272
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009286619&pubNum=4644&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_272
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1077593&cite=TXBOS21.223&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1077593&cite=TXBOS21.223&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1077593&cite=TXBOS21.223&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1077593&cite=TXBOS21.223&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1077593&cite=TXBOS21.223&originatingDoc=I4ff839e2e18511dcb595a478de34cd72&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002086682&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_919
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002086682&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_919
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965102263&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965102263&pubNum=708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Retamco Operating, Inc. v. Carone, 267 Fed.Appx. 625 (2008)

and there is no inequitable administration of the laws.
Asaresult, federal law applies.

Because federal law applies, a decision whether
to vacate the judgment pursuant to Rule 60(b) or
withdraw admissions pursuant to Rule 36 is reviewed
only for abuse of discretion. Jeff D. v. Kempthorne, 365
F.3d 844, 850 (9th Cir.2004); Hadley v. United Sates,
45 F.3d 1345, 1348 (9th Cir.1995).

[3] The district court did not abuse its discretion
in declining to vacate judgment or in declining to

withdraw or amend Appellant's deemed admissions

because of the rampant discovery abuse in

the California litigation attributable to Appellant.

Furthermore, the district court did not abuse its

discretion in finding Appellant's attorney's declaration

disingenuous.

3. Timeliness and Hearsay

We review de novo the district court's application of
the hearsay rules. United States v. Alvarez, 358 F.3d
1194, 1214 (9th Cir.2004). We review de novo the
district court's application of the Federal Rules of Civil
Procedure. Guerrero v. RIM Acquisitions LLC, 499
F.3d 926, 932 (9th Cir.2007). Because the federal
rules accommodate discovery deadlines that fall on
a Sunday, the Third Request for Admissions was
timely. See FED.R.CIV.P. 6(a). Additionally, because
deemed admissions resulting under FED.R.CIV.P.

36 are “conclusively established unless the court
on motions permits withdrawal or amendment of
the admission,” there is no distinction between
admissions made expressdy and admissions made by
default. See Fed.R.Civ.P. 36; see e.g., W. Horizontal
Drilling, Inc. v. Jonnet Energy Corp., 11 F.3d 65, 70
(5th Cir.1994). Finally, because deemed admissions
offered by a plaintiff against a defendant, pursuant to
FED.R.CIV.P. 36, are the defendant's own statements
and are non-hearsay under 801(d)(2)(A), Appellant's
statements can be used against him to establish a

conspiracy.

4. Damages

The Fourth District Court of Appealsin Texasreversed
and remanded the state court damages award that
was adopted by the district court. See Paradigm
Qil, Inc. v. Retamco Operating, Inc., 242 SW.3d
67 (Tex.App.2007). Accordingly, all issues related to
damages must be reversed and remanded to the district
court for further determination.

AFFIRMED in part REVERSED in part, and
REMANDED. The parties shall bear their own costs
on appeal.

Parallel Citations

2008 WL 467714 (C.A.9 (Cdl.))

End of Document
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